
Report on 
 

Non-Determination Planning Appeal Decision 2019/E0008. 

Date of Meeting 
 

3/12/19 

Reporting Officer 
 

Melvin Bowman 

Contact Officer  
 

As above. 

 
 

Is this report restricted for confidential business?   
 
If ‘Yes’, confirm below the exempt information category relied upon  
 

Yes     

No  x 
 
 

1.0 Purpose of Report 
 
1.1 
 
 
 
1.2 

 
To inform members of an Appeal decision dated the 8th Nov 2019 (2019/E0008) 
relating to the Non-determination of a CLUD (Certificate of Lawful use / 
Development) at the Jungle NI, Desertmartin Road, Moneymore. 
 
The appeal is allowed without any costs award but with an amended description. 

2.0 Background 
 

 
2.1 

 
A ‘CLUD’ application was received by the Council on the 5th Dec 2018 and given 
the reference LA09/2018/1597/LDE. It proposed that the following development be 
determined as lawful: 
 
Development : Use of the underpass by visitors and staff for access to The Jungle 
NI and surrounding farm lands 
Location : Underpass opposite & south east of No.60, Desertmartin Road, 
Moneymore, Magherafelt 
Appellant : NI The Jungle 
 
As the Council had not determined the CLUD within time as prescribed by the 
Planning Act (NI) 2011 the applicant used his legislative entitlement to ask the PAC 
to make a decision on the certificate. 
 
A separate costs claim made by the appellant against the Council was not justified 
in this case. 
 
The reasoning for the Commissioner’s decision to allow the appeal with an 
amended certificate and to deny any costs award is set out below. 
 
 
 
 



3.0 Main Report 
 
3.1 
 
 
 
 
3.4 
 
 
 
 
 
 
 
 
 
 
3.5 
 
 
 
 
 
 
 
3.6 
 
 
 
3.7 
 
 
 
 
 
 
 
 
 
3.8 
 
 
 
 
3.9 
 
 
 
 

 
The appeal site comprised an underpass below the main A29 road which links two 
parts of what the Commissioner refers to as a substantial farm holding. The 
underpass was constructed in or around 2000 to facilitate the safe movement of 
livestock. 
 
Key to the Commissioners decision in this appeal is the notion of the extent of the 
‘planning unit’. Both parties to the appeal we provided the opportunity to comment 
on this matter. The Councils view was that the planning unit for the Jungle was 
entirely on the western side of the road (focussed around the existing farmyard etc). 
The commissioner, following his site visit, and in considering the evidence has 
concluded both the eastern and western parts of the holding comprise a single unit 
of occupation. He found that it was not persuasive that farmlands on the eastern 
side of the road is in a different planning unit to those farm buildings and yard on 
the western side. It was therefore reasonable to conclude that the entire holding 
comprises one planning unit with a mixed agricultural and recreation / training use. 
 
In concluding the above position, it follows that it would not have been a breach of 
planning control for authorised outdoor recreational or training activities based on 
the holding to be carried out anywhere. The Commissioner goes onto to observe 
chain saw courses, the maize field used with Halloween events and evidence 
provided about quad bike courses and llama trekking which it is referred to ‘have 
extended into the eastern part of the holding’. Any use of the underpass to facilitate 
such activities would therefore have been lawful. 
 
At Par. 20 of his decision the Commissioner is quite clear that the current 
unauthorised car park (subject to a current planning application) does not form part 
of his decision relating to the use of the underpass. 
 
In allowing the appeal the description has also been modified to state the following: 
 
 
‘Use for pedestrian access ancillary to agricultural and recreational or training uses 
lawfully carried out on the land shown outlined in blue on the attached plan 
annotated PAC1 (excluding the fields marked A,D,E and F). For the avoidance of 
doubt, this did not include use in association with car parking on the eastern side 
of the A29 Desertmartin Road. 
 
 
Costs Award Decision 
 
No costs were awarded in the appeal on the basis of the Commissioner’s reasoning 
as set out below: 
 
The e-mail exchanges at application stage and the evidence provided at appeal 
stage indicate that both parties proceeded on the assumption that the tunnel should 
be prescribed a single use, that use being agricultural from the authorities point of 
view and the applicant argued the use had changed to recreational. From this point 
of view the assessment had focussed on the time frame of the use.  



 
 
3.10 
 
 
 
 
 
3.11 
 
 
 
 
3.12 
 
 
 
 
 
 
 
 
 

 
 
The Commission had taken the view that the planning unit comprised of two uses 
agriculture and recreational and as both uses were involved with using the 
underpass then this use shall be prescribed by both. The Commission was critical 
that both parties had not appreciated the ancillary nature of the underpass or the 
importance of the planning unit. 
 
Given that neither party placed weight on the duality of use then it cannot be said 
that either party acted more unreasonably than the other. A costs award would 
therefore not be justified. 
 
 
Members will be aware that a current planning application remains under 
consideration and indeed will recall a visit to the site. The Council in particular await 
DFI Roads position the use of the underpass for the car park and on access 
requirements onto the A29 protected route. Whilst this appeal decision will be a 
material consideration in the determination of the application, consideration will still 
have to be given to the level of intensification of pedestrian use of the underpass 
and extent of vehicular movements resulting from any decision to approve the car 
park and its access to this eastern part of the holding. 
 
 
 

4.0 Other Considerations 
 
4.1 

 
Financial, Human Resources & Risk Implications 
 
Financial: 
 
Human: 
 
Risk Management:  
 

 
4.2 

 
Screening & Impact Assessments  
 
Equality & Good Relations Implications:  
 
Rural Needs Implications: 
 

5.0 Recommendation(s) 
 
5.1 
 
 

 
That members note the appeal decision 
 
 

6.0 Documents Attached & References 
 
6.1 

 
Copy of PAC decision and costs decision. 
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